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September was a big month for 
Wheeling Hospital. On Sept. 9, 

2020, the U.S. Department of Justice 
announced the settlement of its False 
Claims Act/whistleblower case against 
Wheeling Hospital for $50 million. 
Contemporaneously, Wheeling Hos-
pital and WVU Health System moved 
on from what was previously just a 
management agreement to a 50-year 
lease, through which Wheeling will 
become “a full member of the West 
Virginia University Healthy System.”  

The settlement arose out of a 
False Claims Act/whistleblower case 
filed by Lou Longo, a former CFO of 
Wheeling Hospital, against the hospital 
and its management company, R&V 
Associates, Ltd. The investigation 
became public in 2018, when Western 
District Pennsylvania Office of the 
U.S. Attorney General intervened in 
the whistleblower action, and began 
issuing Civil Investigative Demands 
(CIDs) and interviewing many physi-
cians with employment contracts at 
Wheeling Hospital. The essence of the 
government’s case alleged that claims 
by Wheeling Hospital for reimburse-
ment from federal healthcare programs 
were false claims prohibited by the 
False Claims Act, because the contrac-
tual relationships with the physicians 
violated either the Federal Anti-Kick-

back Statute or the Stark Act. Claims 
arising out of prohibited contracts are 
the basis for establishing violations of 
the False Claims Act, civil penalties 
for which can be treble damages with 
respect to the claims actually billed and 
penalties of approximately $10,000 
per claim for each claim filed by the 
hospital. The proposed damages would 
be enormous, with potentially tens of 
thousands of claims over a long period. 

Physicians must be extremely cau-
tious when approached by government 
agencies in investigations such as this.  

In the Wheeling Hospital matter, 
the “approach by the government” 
was in the form of a CID. CIDs require 
the recipients to be deposed by the 
government concerning the scope of 
its investigation. The approach from 
the government also can come in 
the form of a grand jury subpoena, a 
target letter, or an informal request for 

an interview by law enforcement. Of 
course, a more formal approach such 
as the execution of a search warrant or 
the filing of a criminal complaint, which 
would thereby effectuate an arrest, also 
could be the most extreme effort under-
taken by the government to contact the 
physician.

In all of these instances, it is 
imperative for the physician, through 
counsel, to determine whether there 
is a criminal and civil investigation 
being conducted simultaneously. To the 
extent that there is a criminal investiga-
tion, it is important to determine wheth-
er the physician is a target, a subject, 
or a mere witness to the investigation 
being conducted by the government. 
A target or subject of the investigation 
has potential criminal exposure as 
determined by the government. A mere 
witness would have no such exposure.  

Ordinarily, a call to the U.S. Attor-
ney’s Office, on behalf of the physician, 
can usually determine the answer to 
that question.  

Once the status of the physician’s 
role in the government’s investigation 
is determined, steps can then be taken 
to ascertain the course of conduct the 
physician wishes to undertake. In other 
words, if the physician is a mere wit-
ness, and assurances can be reached 
with the government that he or she 
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shall remain a mere witness, it may be possible to provide 
an interview to the government in return for that assurance. 
To the extent that the physician may have some criminal 
exposure, negotiations can be undertaken to provide a grant 
of immunity following an interview with the government.

In each of these instances, counsel would conduct an 
independent investigation and examination of the records 
available to the physician to assist in devising a strategy for 
response to the government’s request for interview, grand 
jury subpoena, or CID. From a tactical standpoint, physi-
cians should be aware that from the earliest onset of an 
investigation, it is in the physician’s best interest to have in-
dependent counsel to advise and coordinate any communi-
cation or contact with the government. Ideally, counsel work-
ing together in handling the civil component and criminal 
component is best suited to handle all potential ramifications 
that could ensue when there is a collateral investigation. It 

also gives counsel and the physician an opportunity to dis-
cuss potential global resolutions with the government when 
there are collateral investigations. In many jurisdictions, the 
request must come from the physician, through counsel, for 
the government to entertain such global discussions.

Mr. Cassidy is a shareholder at Tucker Arensberg and is 
chair of the firm’s Healthcare Practice Group; he also serves 
as legal counsel to ACMS. He can be reached at (412) 594-
5515 or mcassidy@tuckerlaw.com.

Mr. Russo is a shareholder at Tucker Arensberg, PC, 
where he heads the firm’s White Collar and Criminal De-
fense Practice group. Mr. Russo also serves on the firm’s 
Board of Directors and is Managing Shareholder of the 
Harrisburg, Pa., office. Mr Russo can be reached at (717) 
221-7968 or jrusso@tuckerlaw.com.

Thank you for your membership in the 
Allegheny County Medical Society

The ACMS  
Membership Committee  
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your support.  

Your membership 
strengthens the society 

and helps protect  
our patients.

Please make your medical society stronger by encouraging your colleagues to become members of the 
ACMS. For information, call the membership department at (412) 321-5030, ext. 109,  

or email membership@acms.org.


